IN|THE MATTER OF A CLAIM UNDER CHAPTER 11, SECTION A
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
aad
IN THE MATTER OF AN ARBITRATION UNDER
UNCITRAL ARBITRATION RU LES

BETWEZEN:
METHANEX CORPORATION
(.‘!pimnt
and |
THE UNITED STATES OF AMERICA
as represented by the DEPARTMENT OF STATE
Respondent

FURTHER SUBMISSIONS OF THE CLAIMANT YO THE PE S TTION OF
THE INTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT

(“HSD™

aad
SUBMISSIONS OF THE CLAIMANT RESPECTING THE JOINT PETITION OF
COMMUNITIES FOR A BETTER ENVIRONMENT, THE BLUE WATER
NETWORK OF EARTH ISLAND INSTITUTE, AND THE CENTER FOR
 INTERNATIONAL ENVIRONMENTAL LAW
(COLLECTIVELY, THE “ENVIRONMENTALISTS™)

1. The Claimant repeats and relies on its submissions filed on August 31, 2000

______..ﬁ.._,.....u-—

{z d heteto at Tab 2).
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The Tribtnal wonld exceed its jurisdietion if the amicus curine pentions are

granted without the sxpreds copsent of the parties to this asbitration. The
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e w82 LUL PIRVIAEY SUCA conieul. In tha errcumsiances, there is no

syr.sdiction .n tass Tribunal to grant these pextions,

To permut non-parties to make submissions in 4 private arditrarion proceeding is 3

LV ]

surs:amive marer, nat merely a procedural ;ssur falling within the ambt of the
Tnbunal’s suthority 1o conduct the arbitration ia such & manner as it considers
apo'opnatc Unhke judicial proceedings, the admission of rop-parties 20 2
privately contracted a-bitral agreement is a substaative iarerference with the nghes
of the patties. Further, as previously noted (Tab 2), this Tribunal has no autority
pusaant to Article 27 of the UNCITRAL Asbization Rules to consider the

amicus curme submmisgions as oxpert evidence.

1. I ij not within the parview of this Tribunal ta remedy any perceived
shortcomings of the NAFTA xeaty or the UNCITRAL Rules, fthe sertlemen:
disputes process outlined in Chapier 11 Section B is 1o be given greater

m;pmy. it is for the NAFTA Papties 10 cffect the necessary changes w the

wealy: It is not the task of u';:itmiun panels consrinuted for the purposes of

determining liability jor damages (¢ broaden or enhance access to the dizpure

uHon process. It is the task of this Tribunal to dzal with applications within
AL Rules. A.ﬁer careful search, the Claimant is not aware of any
arbqll wibunal having granted amicus curide status in an arbitration conduct=d

MMT the UNCITRAL Rules.
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Lauaess of Process
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PJ vaIe {merast groups '~ iabing 10 have their Adew: placed before the Tribunal
may convey their informadon fo any vne of the tiree NAFT.A Parties who, by
Ars:icle 1123, have the nght ©o make submissicas 10 a Tribunal in respect af a
quj"smn of interpretanon of NAFTA. This is consistant with fundamenty;

iples ol inrsmational law wherein the executive branch of 8 governmeny

for and on behalf of the counny and s cruzens.

If
wi&p its rights to call upox; 118D and/or the Environmentalists to offer their-

evidence 10 be cffereq 15 relevant, either party to the arbitrarion is well

Testpaony as evidence in the proceedings and bs cross-examined thereon. To

permut the LISD or the Environmentalists to appear as amicus curice would

:1\/31)‘ vault these £omitizs 1o a position of greater standing than the parues 1o
i

the afntration as there are no means by which to cross-examine an amicus curice

on I ! submissions.

ghout thelr submissions, jt is apparent that 1ISD and the Environmentalists
misa;?prehcnd bath the factual underpinriags and the legal implications of these

" proe As pleaded in paragraph 12 of the Claimant's Reply, “there is pot a

IR -

s!macli chmcilut epidemicioxical evidence to support the notion that MTBE has
cmaeii or will cause any human cancer. Moreaver, there is no mesningful
e.-vidarfce that ms is causaily related 1o any definiive human disease.”

Further, the measures giviag rise to this actior. specifically excluded hesith as &
justiﬁTnicn for the actian being taken. Nonetheless, the Enviranmentalists
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repeatedly seler 0 heulth as » relevant marter, as has the Respondent. Farnsss

wauld require that the Claimant be given the oppomutiny 10 cross-examine the

Epvuaamentalists as 1o the assumptions upon which they have formulated they
oi:ions. This caanot be effectad 1 the Ens ironmenralists are permined 1o

paricipate m rthe arbiration a8 2micus curige.

8 if the Tribunal altempted 1o sev up 4 procedure whereby the amuci curiae would be
¢ upon to prove the facrual basis for their contenrions and be subject o cross-
examination, the practical effecr would be thar the Claimanr woald end up

litigating with an enrity who 1S noT 4 Party To the Arbigration Agreentant (see Tab

4

).

9. Itis a conceir 1o presurne that jusucs cannot prevail withour the existence of
.:mréw cwrige submissions. Democratic socieries exist withous the judicial
ac:z‘ptamc of amicus curtge.- 13 fazt, it is the Claimant's undersranding that
amicus curige submissions sre foreign 1o the judicial process in Mexica. Itis
ina;!;?mpziaté 1o suggest tha constiutional principles or judicial norms of any one
Pacryl should prevail over the NAFTA dispuze resolution process o¢ those of

WM These proceedings are by definition intemational and as such,

me ic laws axe of no application,

.o

10, Simil?ﬂy. reference to the WTO is irrelevant. [n any evemr, the submissions of
the E:‘wirommlis:s aze incorrect. The Claimans is unaware of any W'TO pagel
v appellate body having ever accepted for conmuderarion an unsolicited umicics
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¢ e brief. Whils Sriefs may have been fllad iz each case. the Panel or appeliate
bTy has determuned ney should not be considersd. Only WTO members have a
legal right to Sle materials that must be reasidered. While DSU Ancie (3 silgws
a Rane! 1o seel: informarion Zon: outside sourees, the Clamant §s unaw are of any

W’TO panel naving used this provision 1c allow amcus curtas briefs.
i
P ~ "%

1. NAFTA specifically provides in Artic!s 1136 (1) chax here is 1s be 1o precedent
set t‘ry any award repdered pursusnt 1o Chapter 11. If there is a precedent 0 be
e, ;z is i the jurisdictional order which is sought and which, if granted, would
change the law regarding commercial asbimation

|

122 7o standing 10 the OSD and the Environmentahsts would nor only be
ourside the junsdiction of this Tribunal and unfair, but would amount o a
furdameutal departure Fom established arbitral law.

|
Respectfully submitted this 27° day of October, 2000

e, 181 Bay Sueet
Saire 2100, P. 0. Box 874
Toranro, Ontario MS) 273

J. Brian Casey - (416) B65-6379 - telephone
Jaus E. Mills - (416) 865-6967 - relephone
(416) 3636275 ~ facsimile

Counsel for the Claiman?
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